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punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of 
the Act. 

Under the statutory definition of "conviction" provided at section 101(a)(48)(A) of the Act, no 
effect is to be given, in immigration proceedings, to a state action which purports to expunge, 
dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or 
conviction. An alien remains convicted for immigration purposes notwithstanding a subsequent 
state action purporting to erase the original determination of guilt. Matter of Pickering, 23 I&N 
Dec. 621 (BIA 2003), Matter of Roldan, 22 I. & N. Dec. 512. (BIA 1999). State rehabilitative 
actions that do not vacate a conviction on the merits as a result of underlying procedural or 
constitutional defects are of no effect in determining whether an alien is considered convicted for 
immigration purposes. Matter of Roldan, id 

The Federal Bureau of Investigation report dated January 10, 2012, reflects the following 
offenses in Virginia: 

1. On February 12, 2000, the applicant was arrested by the Police 
for assault and battery upon a family member. 

2. On December 1 0, 2001, the applicant was arrested by the Police 
for assault and battery upon a family member. 

3. On March 23, 2002, the applicant was arrested by the Police for 
profane, threatening language over public airway. 

4. On March 24, 2002, the applicant was charged with contempt of court. 
5. On December 17, 2011, the applicant was arrested by the Police 

for driving while intoxicated -1st offense. 

On March 9, 2012, the applicant was requested to provide certified judgment and conviction 
documents from the courts for all arrests. Counsel, in response, asserted that the court case for 
number five above was still pending and provided the following court dispositions for numbers 
one through four: 

• For number one, court documentation in Case no. from the 
Juvenile and Domestic Relations District Court of Virginia, 
which indicates that on March 23, 2000, the applicant was found guilty of 
violating Virginia Code section 8.2-57.2, assault and battery upon a family 
member, a Class 1 misdemeanor. The applicant was ordered to pay a fine. 

• For number two, court documentation in in Case no. from the 
Juvenile and Domestic Relations District Court of _, Virginia, 
which indicates that on May 16, 2002, the applicant _was found not guilty of the 
charge. 

• For number three, court documentation in ·Case no. from the 
Juvenile and Domestic Relations District Court of Virginia, 
which indicates that on March 16, 2002, the applicant was found not guilty of the 
charge. 
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• For number four, court docum~ntation. in Case no. from the 
Juvenile and Domestic Relations District Court of Virginia, 
which indicates that on . April 11, 2002, a nolle prosequi was entered . on the 
prosecution's motion. 

The director, in his decision of June 6, 2012, noted that a review of the court records of the 
, indicates that on April 27, 2012, the 

applicant pled guilty to violating Virginia Code section 18.2-266, driving while intoxicated, a 
Class 1 misdemeanor. The applicant was sentenced to serve 30 days in jail and was placed on 
probation for one year. 

Contrary to counsel's assertion, the court documentation clearly reflects that the applicant pled 
guilty to the driving while intoxicated offense and the judge ordered some form of punishment to 
the charge. Therefore, the applicant .has been "convicted" of the offenses for · immigration 
purposes. Section 101(a)(48)(A) ofthe Act. 

The applicant is ineligible for TPS due to his two misdemeanor convictions. Section 
244(c)(2)(B)(i) of the Act and 8 C.F.R. § 244.4(a). Consequently, the director's decision to 
withdraw TPS will be affirmed. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


